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What iIs
Section 4(f)?

23 CFR 774.1

Ay



What I1s Section 4(f)?

e Part of US Dept. of Transportation Act
(1966)

* Peak of Interstate system construction

 Requires consideration of park and
recreational lands, wildlife & waterfowl
refuges, and historic sites

* “Preservation purpose of the statute”

e “thumb on the scale” in favor of protecting
Section 4(f) properties


Presenter
Presentation Notes
One of the primary intents in issuing the new rule – 23 CFR 774 – was to clarify the factors to be considered when selecting an alternative in the situations where all alternatives would use some Section 4(f) property.
This invokes the concept known as “least harm” or “least overall harm.”
When it has been determined there are no feasible and prudent alternatives that avoid Section 4(f) properties, the FHWA must select the one having the least overall harm.  
The balancing of the various relevant factors must be done in light of the preservation purpose of the Section 4(f) statute.

In other words, the balancing must be done with a “thumb on the scale” in favor of protecting Section 4(f) properties, but we will see that impacts to non-Section 4(f) properties may also be considered.



What i1s Section 4(f)?

* Now codified in 23 USC 138 & 49 USC 303

* Applies to projects that receive funding from
or require approval by an agency of US
DOT

 Regulation: 23 CFR 774, a joint regulation
between the FHWA and Federal Transit
Administration (effective in April 2008)




Section 4(f) Resources

 Guidance
— FHWA Policy Paper

— Re:NEPA Community of Practice
(http://nepa.fhwa.dot.gov)

— www.environment.fhwa.dot.gov

e Other Resources

— www.section4f.com — Web-based Training
developed by Maryland DOT and FHWA



http://www.environment.fhwa.dot.gov/�
http://www.section4f.com/�

What does
Section 4(f)
Require?

23 CFR 774.3

. X



What does Section 4(f)
require?

« FHWA may not approve the use of land
from a Section 4(f) property unless it Is
determined that:

—the use Is de minimis, or ...

— there Is no feasible and prudent alternative to
the use of land, and that all possible planning
to minimize harm has been included in the
action

« Before we discuss de minimis, we will
learn how to identify Section 4(f)
properties and when they are used




What are Section
4(f) Properties?

23 CFR 774.17

. X



What are Section 4(f)
Properties?

o Section 4(f) Properties or resources:

— Parks, recreation areas, wildlife and
waterfowl refuges, and historic properties with
gualities that satisfy specific criteria

* Not every open space, conservation
easement, public property, wildlife

management area or old building are
Section 4(f) resources


Presenter
Presentation Notes
We’ll first go through the essential terms and they expand upon them further.  First is the essential question of what resources are subject to Section 4(f)?

We’ll discuss in a few minutes what the exceptions are to Section 4(f).


Parks and Recreation Areas
Criteria

Publicly owned

— Fee simple ownership, permanent easement and certain lease
agreements

Public park

— Entire public permitted access during normal operating hours
(visitation not limited to select group)

Major purpose for park or recreation
— Not incidental, secondary, occasional, or dispersed activities

Significant resource
— Officials w/ jurisdiction call but subject to FHWA discretion

Policy Paper Q&A 2


Presenter
Presentation Notes
Clarification on public access – If the park is open to all the public, it can be considered a “public” Section 4(f) property.  Problems arise when a park is open to only a “select group” of individuals.  If, by definition, you are not a member of that select group, then the park would not be considered “public.”  Assessment of nominal admission charges or user fees is allowable, too.
Fairgrounds are often a question – see question 9 in the Policy Paper – if they are primarily commercial, they are not subject to Section 4(f).  If they are open to the public the rest of the year when the fair isn’t happening they may be considered subject to section 4(f).

The official with jurisdiction will determine the significance of the resource; this deals with the relative importance of the property in question compared to the official’s objectives in providing park or recreation facilities for the public.  All determinations of significance are subject to FHWA review and discretion.  Significance applies to the entire property.


Wildlife/Waterfowl Refuge
Criteria

Publicly owned

— Fee simple ownership, permanent easement and
certain lease agreements

Open to the Public?

— Access may be restricted in some areas or at certain
times

Major purpose for refuge

— Not incidental, secondary, occasional, or dispersed
functions

Significant resource

— Officials w/ jurisdiction call but subject to FHWA
discretion

Policy Paper Q&A 2



Historic Property Criteria

* On or eligible for listing on National
Register of Historic Places

— Criteria relate to association with historic
persons and/or events, engineering or
architectural styles, or potential to yield
Important information

* Public ownership not required

« Archeological sites must be deemed to be

Important for preservation in place
Policy Paper Q&A 3 and 5



Section 4(f) Exceptions

Certain late designations

— Post-NEPA & right-of-way already owned
Certain trails/paths/bikeways

— Not limited to specific location in ROW

— Designated primarily for transportation

Transportation Enhancement projects and
mitigation activities
— For preserving or enhancing Section 4(f) site

Park Roads/Parkways under Federal Lands
Program

23 CFR 774.13


Presenter
Presentation Notes
The determination of eligibility is critical to determining whether section 4(f) applies. Only at the discretion of FHWA can Section 4(f) be applied to other resources, such as local historic sites.
3.  Historic Sites 
Question A:  How is the significance (for Section 4(f) purposes) of historic sites determined?
Answer A:  Pursuant to the National Historic Preservation Act (NHPA), the FHWA Federal Lands Highway Division (for Federal-lands projects) or FHWA Division in cooperation with the Applicant, i.e. State Department of Transportation (for Federal-aid projects) consults with the State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Officer (THPO) and if appropriate, with local officials to determine whether a site is on or eligible for the National Register of Historic Places.  In case of doubt or disagreement between FHWA and the SHPO or THPO, a request for a determination of eligibility may be made to the Keeper of the National Register.  A third party may also seek the involvement of the Keeper through the Advisory Council on Historic Preservation (ACHP) for a determination of eligibility,
For purposes of Section 4(f), an historic site is significant only if it is on or eligible for the National Register, unless FHWA determines that the application of Section 4(f) is otherwise appropriate.  If an historic site is determined not to be on or eligible for the National Register, but an official (such as the Mayor, President of the local historic society, etc.) formally provides information to indicate that the historic site is of local significance, FHWA may determine that it is appropriate to apply Section 4(f) in that case.  In the event that Section 4(f) is found inapplicable, the FHWA Division Office should document the basis for not applying Section 4(f).  Such documentation might include the reasons why the historic site was not eligible for the National Register.
Question C:  How does Section 4(f) apply in historic districts on or eligible for National Register? 
Answer C:  Within a National Register (NR) listed or eligible historic district, Section 4(f) applies to the use of those properties that are considered contributing to the eligibility of the historic district, as well as any individually eligible property within the district.  It must be noted generally, that properties within the bounds of an historic district are assumed to contribute, unless it is otherwise stated or they are determined not to be.  For those properties that are not contributing elements of the district or individually significant, the property and the district as a whole must be carefully evaluated to determine whether or not it could be used without substantial impairment of the features or attributes that contribute to the NR eligibility of the historic district. 
The proposed use of non-historic property within an historic district which results in an adverse effect under Section 106 of the NHPA will require further consideration to determine whether or not there may be a constructive use.  If the use of a non-historic property or non-contributing element substantially impairs (see Question 2 B) the features or attributes that contribute to the NR eligibility of the historic district, then Section 4(f) would apply.  In the absence of an adverse effect determination, Section 4(f) will not apply.  Appropriate steps, including consultation with the SHPO and/or THPO, should be taken to establish and document that the property is not historic, that it does not contribute to the National Register eligibility of the historic district and its use would not substantially impair the historic district.
As an example, consider the situation where traffic signals are warranted in a National Register listed or eligible historic district.  The locations of the mast arms and control box are severely limited because of the built-up nature of the district.  Although no right-of-way will be acquired, it is consistent with the NHPA regulations that there will be an adverse effect on the historic district.  However, it may be reasonably determined that no individually eligible property, contributing element, or the historic district as a whole will be substantially impaired; therefore Section 4(f) will not apply.  
Question E:  How are National Historic Landmarks treated under Section 4(f)?
Answer E:  Section 4(f) requirements related to the potential use of a National Historic Landmark (NHL) designated by the Secretary of Interior are essentially the same as they are for any historic property determined under the Section 106 process.  Section 110(f) of the NHPA outlines the specific actions that an Agency must take when NHL may be directly and adversely affected by an undertaking.  Agencies must, "to the maximum extent possible ... minimize harm" to the NHL affected by an undertaking.  While not expressly stated in the Section 4(f) statutory language or regulations, the importance and significance of the NHL should be considered in the FHWA’s Section 4(f) analysis. 


When are Section
4(f) properties
used?

23 CFR 774.17

. X



Definition of “Use” 23 CFR
774.17

 When land is permanently incorporated
Into a transportation facility.

 \When there Is temporary occupancy of
land that Is adverse [refer also to 23 CFR
774.13(d)]

 \When there Is a constructive use (refer
alsoto 23 CFR 774.15)



Use via Permanent
Incorporation

* Fee simple acquisition of Right of Way
from the Section 4(f) property

 Permanent easement or long term lease

« For a historic property, it Is acquisition of
land from within the National Register
boundaries of the eligible site

— Historic site may not always include the entire
parcel.

Policy Paper Q&A 1A



Temporary Occupancy
not resulting In a “Use”

No change in land ownership

Duration is less than the time needed for construction of the
project

Scope of the project must be minor — i.e. changes to the
Section 4(f) property are minimal

There are no anticipated permanent adverse physical
Impacts & land restored after project

There is no interference with the protected activities or
attributes

Documented agreement of Official w/ Jurisdiction

If these criteria are not met, then the activity is adverse In
terms of the preservation purpose of the statute.

23 CFR 774.13(d) & Policy Paper Q&A 1C



Use via a “Constructive Use”

 No land is incorporated into the project

* Project’s proximity impacts are so severe
that they “substantially impair” the
gualities, activities, or attributes that
qgualified the property for 4(f) protection

e Determinations of Constructive Use must
be coordinated with your FHWA HQ NEPA
contacts

23 CFR 774.15 & Policy Paper Q&A 1B



Examples of “Constructive Use”

* Noise level Increase where noise-sensitive
activities such as amphitheaters and
campground sleeping areas exist on the
Site

* Blocked views, changes In setting

* Restriction of Access

 Vibration Impacts

* Ecological Intrusion
23 CFR 774.15(e)



What I1s a
ade minimis
Impact?
23 CFR 774.3(b), 774.5(b),

774.7(b) & 774.17; and
December 13, 2005 guidance



Identify all Section 4(f) properties in
the project area per 23 CFR 774.11
and Section 4(f) Policy Paper

Identify all “uses” for each alternative
per 23 CFR 774.13, 774.15, 774.17, and
Section 4(f) Policy Paper

Prepare

Is the use Individual

No :
covered by a G =md Section 4(f)
Is the use o programmatig evaluation
de minimis? evaluation?
If “yes,” If “yes,” If “yes,” approve
approve under approve under under 774.3(a); least
774.3(b) 774.3(d) harm analysis under

774.3(c) may apply



De Minimis Impacts

De minimis = trivial, minimal

Purpose < simplify processing & approval of
orojects with minimal Section 4(f) impacts

Applicable on all classes of NEPA action

Determined on a property by property basis, not
project-wide or alternative-wide

Neither legal sufficiency review nor evaluation of
avoidance alternatives required




De Minimis Impacts

* “In making any (de minimis) determination,
the Secretary shall consider to be part of a
... project any avoidance, minimization,
mitigation, or enhancement measures that
are required to be implemented as a
condition of approval of the ... project.”

« Key distinction between avoidance
alternatives and mitigation/minimization
measures



De Minimis Impacts
HISTORIC SITES

« Section 106 consultation results in “no
adverse effect” to historic properties or “no
nistoric properties affected”

e Inform SHPO or THPO (and ACHP if
participating) of intent to make de minimis
finding based on written Section 106
concurrence

e Consider views of consulting parties




De Minimis Impacts
PARKS, RECREATION AREAS, REFUGES

» No adverse effect to activities, features
and attributes of the Section 4(f) property

 Inform officials with jurisdiction over
property of intent to make de minimis
finding based on their written concurrence

 Public notice and opportunity for review &
comment required prior to officials’
concurrence



De Minimis Impacts
 May not be used for constructive use

 May be used for temporary occupancy if
exception in 23 CFR 774.13(d) is not met

* Does not affect programmatic evaluations



Programmatic
Section 4(f)
Evaluations

23 CFR 774.3(d), 774.5(c),
774.17; Policy Paper (page 8)



Programmatic Evaluations

Time-saving procedural alternative to
preparing individual Section 4(f) evaluation

Specific set of conditions including project
type, degree of use, & evaluation of
avoidance alternatives apply

Legal sufficiency review not required

Neither a waiver from nor a form of
automatic compliance with Section 4(f)



Programmatic Evaluations

Independent Bikeway or Walkway Construction
Projects (5/23/77)

Use of Historic Bridges (7/5/83)

Minor Involvement with Public Parks,
Recreation Lands, and Wildlife and Waterfowl
Refuges (12/23/86)

Minor Involvement with Historic Sites
(12/23/86)

Net Benefit to Section 4(f) Property (4/20/05)



(Individual)
Section 4(f)
Evaluations

23 CFR 774.3(a), 774.5(a),
774.7(a) & 774.17; throughout
Section 4(f) Policy Paper



Section 4(f) Evaluation

* Incorporated into EIS or EA, or processed
as a separate document for CE projects

 Minimum 45-day comment period prior to
Section 4(f) approval

 May assume lack of objection if comments
not received within 15 days after deadline

« Coordination with officials having
jurisdiction and U.S. Dept. of Interior

* Legal sufficiency review by FHWA lawyers



Section 4(f) Evaluation

« Coordination with officials having
jurisdiction and U.S. Dept. of Interior

e Department of Agriculture and Department
of Housing & Urban Development, as
appropriate

* Legal sufficiency review by FHWA lawyers



Section 4(f) Evaluation -
Contents

Project purpose and need

4(f) resources and properties (applicability)

Use and impacts

Alternatives considered, including avoidance and
minimization

Measures to minimize harm and mitigation

Coordination - significance, impacts, mitigation,
land conversions

Finding of no feasible and prudent alternative


Presenter
Presentation Notes
Avoidance alternative – must be an actual alternative (a line on the map) not just rejected in concept.

Show property boundaries of eligible sites.

Show what will be taken.

State impacts clearly.

Format the Section 4(f) as a stand-alone document.



Feasible and
Prudent

23 CFR 774.3(a) & 17 Section
4(f) Policy Paper (page 5)

. X



What does “Feasible and Prudent
mean?

 Federal-aid transportation project may not use
land from Section 4(f) properties unless a
determination is made that ...

... “there is no feasible and prudent

alternative, as defined in 774.17, to the use
of land from the property”

« For the first time ever in regulation form, we
clarified the standards to consider in assessing
avoidance alternatives (as directed by

Congress) 23 CFR 774.3(a) (Approvals)



What does “Feasible and Prudent” mean?

A feasible and prudent avoidance
alternative avoids using Section 4(f)
property and does not cause other severe
problems of a magnitude that substantially
outweighs the importance of protecting the
Section 4(f) property.”

23 CFR 774.17 (Definitions)



Alternative 1s not “feasible” iIf 1t ...

e ... It can not be built as a matter of
sound engineering judgment

23 CFR 774.17 (Definitions)



Alternative Is not “prudent” if it ...

e Compromises project (unreasonable to proceed Iin
light of purpose and need)

* Results in unacceptable safety/operational problems
« After reasonable mitigation, still causes:

— Severe social, economic, or environmental impacts
— Severe community disruption

— Severe disproportionate impacts to minority or low
Income populations

— Severe impacts to environmental resources protected
by other Federal statutes

23 CFR 774.17 (Definitions)



Alternative Is not “prudent” if it ...

e Results in construction, maintenance, or
operational costs of extraordinary magnitude

e Causes other unigue problems or unusual
factors

* Involves multiple factors that cumulatively
cause unique problems or impacts of
extraordinary magnitude

Consideration of avoidance alternatives must
begin with a “thumb on the scale” in favor of
avoiding the Section 4(f) property

23 CFR 774.17 (Definitions)
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L east Harm

23 CFR 774.3(c)

Section 4(f) Policy Paper
(page 6)

. X



What iIs Meant by Least
Harm?

 If there Is no feasible and prudent
avoidance alternative, the one having least
overall harm in light of the statute’s
preservation purpose must be selected

 Determined by balancing various factors
with a “thumb on the scale” in favor of

protecting Section 4(f) properties

23 CFR 774.3(c) (Approvals) and Preamble


Presenter
Presentation Notes
One of the primary intents in issuing the new rule – 23 CFR 774 – was to clarify the factors to be considered when selecting an alternative in the situations where all alternatives would use some Section 4(f) property.
This invokes the concept known as “least harm” or “least overall harm.”
When it has been determined there are no feasible and prudent alternatives that avoid Section 4(f) properties, the FHWA must select the one having the least overall harm.  
The balancing of the various relevant factors must be done in light of the preservation purpose of the Section 4(f) statute.

In other words, the balancing must be done with a “thumb on the scale” in favor of protecting Section 4(f) properties, but we will see that impacts to non-Section 4(f) properties may also be considered.



Least Harm Factors

Ability to mitigate impacts*

Relative severity of remaining harm to protected
features, activities, or attributes*

Relative significance of each property*
Views of officials with jurisdiction*
Degree to which purpose and need is met

Magnitude of adverse impacts to non-4(f)
properties (after mitigation)

Substantial differences In cost

*=regarding Section 4(f) properties


Presenter
Presentation Notes
Note – make sure to clarify that the first four factors compare the net harm to Section 4(f) properties while the second three involve other relevant concerns.


| east Harm

Alt. A Alt. B

Municipal Park

Alt. C

All other factors being equal, which alternative (all on
new location) has least overall harm on this park?



Presenter
Presentation Notes
Answer – probably Alternative C, assuming all other factors are truly equal.  In that case, the factors from 23 CFR 774.3(c) that would be most relevant are  (i) the ability to mitigate adverse impacts to the Section 4(f) property (including any measures that result in benefits to the property), and (ii) the relative severity of the remaining harm, after mitigation, to the protected activities, attributes, or features that qualify each Section 4(f) property for protection.  Not only does Alternative C acquire less land than the other two, but it results in the least intrusion into the park (again, assuming all other factors are equal with land acquisition being the only impact).


| east Harm

Alt. A

Municipal Park

:‘/ Proposed R/W

| Existing R/W

L/ Proposed R/W

Proposed R/W

Alt. C

Alternative B is widening on existing alignment.
Alternatives A & C are on new location.
All other factors being equal, which alternative has least harm?



Presenter
Presentation Notes
Answer – probably Alternative B since it is being widened along an existing alignment, thereby representing an expansion of a pre-existing condition versus introduction of a new intrusion into the park (even if less land is taken with by the new intrusion as may be the case with Alternative C).  Again, this scenario assumes all other factors are equal (such as land acquisition being the only impact versus facilities).


| east Harm

Alt. A Alt. B

Municipal Park

Athletic fields,
pavilions, A
parking, etc.

Z

Marshy, overgrown terrain
(no refuge functions); no
trails or facilities; no
plans for improvement

|

=

Now which alternative (all on new location) has least
overall harm on this park?



Presenter
Presentation Notes
Answer – probably Alternative A since it results in land acquisition only that also happens to be along the most remote and least accessible portion of the park, versus Alternatives B and C that impact developed facilities and are in closer proximity to remaining developed areas.


| east Harm

Alt. A Alt. B

County Park X

County Park Z

Both alternatives (on new location) have comparable costs and
Impacts to these similar parks. Which one may be selected?


Presenter
Presentation Notes
Answer – probably either one.  In this scenario, each alternative result in substantially equal harm to the similar parks.  Assuming there are no substantial differences in the required right-of-way, and/or the number and type of facilities impacted, and/or the ability to mitigate adverse harm to the parks, and/or in costs, then the FHWA may choose either alternative.


| east Harm

Alt. A Alt. B

Historic Site

Park established in the 1960s to
preserve rural character of area

& complement nearby historic
site; mostly passive recreation.

Parking

Pavilion

Estate of notable community founder,
politician & Revolutionary War hero;
historic integrity largely intact; several
historic events occurred onsite; listed
on National Register of Historic Places;
National & local historic organizations
oppose this alternative. County Park Z

Both alternatives (on new location) have comparable costs but the
Section 4(f) properties are very different. Which one may be selected?


Presenter
Presentation Notes
Answer – probably Alternative B.  When the Section 4(f) properties differ substantially due to differing degrees of development, size, functions, activities, features, or attributes, the balancing of least harm factors becomes more complex.  Similarly, different degrees of impact also complicate the analysis.  
Given the specifics of this example, Alternative B probably results in least overall harm (in this case we are only balancing impacts to Section 4(f) properties).  Even though Alternative B may also be controversial since it is still near the historic site, it offers more opportunities for mitigation.  The use of parkland can be mitigated with replacement land.  Impacts to the historic site’s setting are more difficult to mitigate since the site is important for more than architectural reasons including association with a historic person and historic events.  Further, the site has already been listed on the National Register of Historic Places and has broad support within the historic preservation community.
Even when differences occur among the affected Section 4(f) properties such as relative significance and degree of harm, impacts to resources not protected by Section 4(f) may influence the selection of an alternative that initially may have seemed doomed, as we will see in the next slide.


=

Alt. B " _
Critical Habitat
LeaSt Har m for Federally-listed
/Endangered Species
Alt. A (Jeopardy Opinion)
Historic Site

County Park Z

Parking

5SS A0 0005050,

oSS AN 005000,

S50 A0 5000,

oSS A0 005000,

S5 AA 0005000,
55505

N

Pavilion

Estate of notable community founder,
politician & Revolutionary War hero;
historic integrity largely intact; several
historic events occurred onsite; listed
on National Register of Historic Places;
National & local historic organizations
oppose this alternative.

Park established in the 1960s to
preserve rural character of area
& complement nearby historic

Now which one may be selected? site; mostly passive recreation.


Presenter
Presentation Notes
Answer – probably Alternative A.  Here is an example of when the magnitude of impacts (after reasonable mitigation) to resources not protected by Section 4(f) may result in the selection of an alternative with somewhat more harm to Section 4(f) properties being selected when taking into account all the factors listed in 23 CFR 774.3(1).  Here, the impacts to critical habitat resulting in a Jeopardy Opinion from Section 7 consultation (Endangered Species Act) may be sufficient cause for selecting Alternative A resulting in greater harm to Section 4(f) properties.  
In light of the preservation purpose of the Section 4(f) statute, the balancing of factors is to be done with a “thumb on the scale” in favor of protecting Section 4(f) properties.  But when there is a substantial difference in overall harm among all alternatives to all resources, both Section 4(f) and non-Section 4(f), the decision may be influenced by more than a comparison of only Section 4(f) impacts.  This aspect of 23 CFR 774 requires a shift in application from traditional past practices.
The factors in 23 CFR 774.3(1) that are used in comparing net harm solely to Section 4(f) properties are (i) through (iv).  The other relevant factors are (v) through (vii) and are listed below:
(v) The degree to which each alternative meets purpose and need;
(vi) After reasonable mitigation, the magnitude of any adverse impacts to resources not protected by Section 4(f); and,
(vii) Substantial cost differences among the alternatives.


Section 4(f) and
Section 106 of the
National Historic
Preservation Act




4(f) and 106 Relationship

National Register eligibility necessary for 4(f)
applicabllity to historic properties

Adverse effect does not equal use

Use is possible without adverse effect
determination

Section 106 MOA provides documentation of
minimization of harm and of mitigation

No adverse effect or No Historic Properties
affected = De Minimis 4(f) use — must notify
SHPO

Policy Paper - Q. 3B


Presenter
Presentation Notes
The definitions of Section 4(f) use – use of land from the property, and section 106 adverse effect – actions which harm the historical integrity or setting of a property, are very different, and while they may sometimes coincide, they don’t always.

Parks, recreation areas, and refuges are not so much of a problem - in general, applicability is pretty clear - or not ...
... but it is safe to say that we generally do not have the same sort of problems with these resources that we have with historic properties - why?
Part of the problem is that historic properties are also protected by another law - Section 106 of the National Historic Preservation Act ... and
... further complicated by (1) the reliance of Section 4(f) on the Section 106 process imposed by our regulations for the determination of 4(f) eligibility (significance) ... (and we say there is no relationship).
Because Section 106 and Section 4(f) are related by the significance  determination ...
... it is also sometimes assumed that there are other relationships between the two laws that do not exist - affects and use are two separate things.
Then there’s the redundancy factor ... where in it is believed that if Section 106 is OK (complied with) then the 4(f) is OK ... 
... this is a major mistake - 4(f) has very strict requirements (teeth) that 106 does not have.
When you put all of these things together we get what I call ... 
... the Section 4(f) / Section 106 dilemma.

Important points - 
- Section 106 adverse affect does not equal a 4(f) use - a use may not mean an affect or adverse affect determination
- the property boundary may be different than the historic boundary and Section 4(f) boundary, where from there is a use.
Question B:  Does Section 4(f) apply when there is an adverse effect determination under the regulations implementing Section 106 of the National Historic Preservation Act (NHPA) (36 C.F.R. 800.5)?
Answer B:  FHWA’s determination of adverse effect under 36 C.F.R. 800.5 (www.achp.gov/work106.html) does not mean that Section 4(f) automatically applies, nor should it be presumed that the lack of an adverse effect finding (no historic properties adversely affected) means that Section 4(f) will not apply.  When a project permanently incorporates land of an historic site, with or without an adverse affect, Section 4(f) applies.  However, if a project does not physically take (permanently incorporate) historic property but causes an adverse effect, one must assess the proximity impacts of the project in terms of the potential for “constructive use”  (see also Question 1 B).  This analysis must determine if the proximity impact(s) will substantially impair the features or attributes that contribute to the National Register eligibility of the historic site or district.  If there is no substantial impairment, notwithstanding an adverse effect determination, there is no constructive use and Section 4(f) requirements do not apply.  Substantial impairment should be determined in consultation with the SHPO and/or THPO and thoroughly documented in the project record.  The determination of Section 4(f) applicability is ultimately FHWA's decision.
As an example of a situation in which there is a Section 106 adverse effect but no Section 4(f) use, consider a transportation enhancement project where an abandoned National Register listed bus station will be rehabilitated.  Rehabilitation for public use will require consistency with the American with Disabilities Act (ADA).  The incorporation of ramps or an elevator will meet the definition of an adverse effect, however, there is no permanent incorporation of land into a transportation facility and all parties agree that the rehabilitation will not substantially impair the property. Therefore, Section 4(f) would not apply. 
An example of a Section 4(f) use without a Section 106 adverse effect involves a project on existing alignment, which proposes minor improvements at an intersection.  To widen the roadway sufficiently, a small amount of property from an adjacent Section 106 property will be acquired, but the significance of the Section 106 resource is such that the SHPO concurs in FHWA’s determination of no adverse effect.  However, the use of the property will permanently incorporate property of the historic site into a transportation facility and Section 4(f) will apply.  This project situation may be evaluated using the Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with Minor Involvements with Historic Sites (www.environment.fhwa.dot.gov/guidebook/vol2/doc15e.pdf), as long as the class of action is not an EIS. 


We'’'re Donel!

Questions?



Contact Info

Sharon Love, P.E.
Environmental Program Manager
FHWA Washington Division
(360) 753-9558
Sharon.Love@dot.gov
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